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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC10-02880 

CASE NAME: BANK OF THE WEST  vs.  BRONSON 

HEARING ON MOTION TO SET ASIDE JUDGMENT DUE TO UNENFORCEABLE 

PENALTY  /  FILED BY PETER BRONSON, CAROLYN BRONSON 

* TENTATIVE RULING: * 

 

Continued to March 24, 2017 at the request of the parties. 

  

mailto:dept34@contracosta.courts.ca.gov
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 2.  TIME:  9:00   CASE#: MSC14-00080 

CASE NAME: LANDCORE  vs.  ATWAL 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY BALJINDER PAL ATHWAL 

* TENTATIVE RULING: * 

 

This case concerns a dispute between Plaintiff Landcore YJK Group, LLC (“Plaintiff” or 

“Landcore”), and Defendant Ventura Finishing System (“Ventura”) and its managing 

members, Defendants Ranbir Sing Atwal, Rajdavinder Pal Atwal, and Baljinder Pal Athwal 

(for convenience and clarity, Rajdavinder is referred to herein as “Dave” and Baljinder Pal 

Athwal is referred to herein as “Athwal”. These references are not intended to be 
disrespectful).  

Landcore was formed in 2011 to purchase homes from auction houses or banks, 

make repairs, and sell the homes for a profit.  (Plaintiff’s Additional Material Fact ("AUMF”) 

1.) Landcore’s First Amended Complaint (“FAC”) alleges that from April 2011 to June 2013, 

it hired Ventura to make improvements and perform repairs at a number of homes 
purchased by Landcore, including a large home located in Orinda.   

The defendants in this case were active in both Ventura and Landcore. Athwal is a 

shareholder of Ventura, and a 50% shareholder in YJK Investment Group LLC (“YJK”), which 

owns a 33% interest in Landcore. Athwal is the brother of Dave, who was the sole manager 

of Landcore, and a principal of Ventura. Rishi Khana and Dave were equal managers of YJK. 

The FAC alleges that Dave transferred over $900,000 from Landcore to Ventura, 

without accounting to Landcore, in breach of his fiduciary duties to Landcore. Defendants 

allegedly refused to document the repairs, issue written bills for alleged work performed, 

and recorded a false mechanic’s lien to cloud the Orinda home title, in retaliation for 

Landcore’s demand for documentation. Landcore claims that Ventura was overpaid by – and 

Landcore damaged in the amount of - approximately $700,000 (though an accounting is 
necessary to determine the final amount).   

The theory of liability against Athwal is that he is the alter ego of Ventura; that he 

has vicarious liability for the actions of Ventura and Dave; that he conspired with Ventura 

and Dave to misappropriate funds; and that he aided and abetted Dave to breach his 
fiduciary duty and duty of loyalty owed to Landcore. 

All other defendants have defaulted.  Athwal asks this court for summary judgment, 

and in the alternative, summary adjudication as to four causes of action against Athwal, 

including the Third Cause of Action for breach of contract, the Fourth Cause of Action for 

Conversion, the Fifth Cause of Action for Imposition of Constructive Trust, and the Sixth 
Cause of Action for Aiding and Abetting Breach of Fiduciary Duties. 

Evidentiary Objections 

The court first rules on evidentiary objections asserted by defendant Baljinder 
Pal Athwal.  

Shah Declaration 

Objection 4: Overruled. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   12/09/16 

 

- 3 - 

Hamant Declaration 

Objection 6: Overruled. 

Objection 7: Overruled.  

Objection 8: Overruled. 

Objection 9: Overruled. 

Objection 10: Overruled. 

Objection 11: Sustained. Conclusion of fact. 

Objection 12: Overruled. 

Objection 13: Overruled. 

Objection 14: Overruled. 

Objection 15: Overruled. 

Objection 16: Overruled. 

Objection 17: Overruled. 

Objection 18: Sustained.  Conclusion of law. 

Objection 19: Overruled. 

Objection 20: Overruled. 

Objection 21: Sustained. Attorney-client privilege. See Rico v. Mitsubishi Motors  

Corp. (2007) 42 Cal.4th 807, 817.  

Objection 22: Sustained. Code Civ.Proc.§2025.540(b). 

Objection 23: Sustained. Code Civ.Proc.§2025.540(b). 

The court finds that the remaining evidentiary objections are not material to the 

disposition of this motion, and on that basis declines to rule on them. Code 

Civ.Proc.§437c(q) (“In granting or denying a motion for summary judgment or summary 

adjudication, the court need rule only on those objections to evidence that it deems material 
to its disposition of the motion.”) 

 Requests for Judicial Notice 

 Athwal’s request for judicial notice is GRANTED.  

 Landcore’s request for judicial notice is GRANTED. 

 Motion for Summary Judgement: Standing 

 Athwal brings this motion for summary judgment, asserting that Landcore lacks 

standing to any assert claims against the defendants, on the ground that Landcore’s 

Operating Agreement did not permit it to retain counsel in this action. Though it is 

undisputed that Athwal is a shareholder of YJK, one of Landcore’s two institutional members 
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(UMFs 1, 2, 4), Athwal has produced no evidence that he is a party to the Landcore 

Operating Agreement. Thus, Athwal lacks standing to enforce the terms of Landcore’s 

Operating Agreement. “‘Every action must be prosecuted in the name of the real party in 

interest....’ (Code Civ. Proc., § 367.) ‘Generally, “the person possessing the right sued upon 

by reason of the substantive law is the real party in interest.” [Citations.]’ (Del Mar Beach 

Club Owners Assn. v. Imperial Contracting Co. (1981) 123 Cal. App.3d 898, 906 [176 Cal. 

Rptr. 886, 25 A.L.R.4th 336].) It follows that ‘[s]omeone who is not a party to [a] contract 

has no standing to enforce the contract or to recover extra-contract damages for wrongful 

withholding of benefits to the contracting party.’ (Hatchwell v. Blue Shield of California 

(1988) 198 Cal. App.3d 1027, 1034 [244 Cal. Rptr. 249].)”  Gantman v. United Pacific Ins. 

Co. (1991) 232 Cal.App.3d 1560, 1566.  

Athwal further argues that YJK’s Operating Agreement does not permit its managers 

to act independently, thus Rishi Khanna’s signature on the written consent permitting 

Landcore’s Manager to issue checks for the payment of legal fees did not provide consent on 

YJK’s behalf to amend Landcore’s Operating Agreement. As Landcore’s opposition points 

out, Athwal has identified no provision of the YJK Operating Agreement requiring that the 

decisions of YJK’s managers with respect to Landcore be unanimous, or that all such 

decisions be approved by all YJK members. (Disputed Material Facts (“DMF”) 10, 11.) 

Accordingly, Athwal fails to demonstrate that Rishi’s signature on the Written Consent was 

ineffective to permit Landcore to authorize its managers to issue checks for the payment of 
legal fees.  

On this ground, as a matter of law, Athwal’s motion for summary judgment on this 
ground is DENIED.  

MOTION FOR SUMMARY ADJUDICATION 

Breach of Contract – Statute of Limitations 

Athwal argues the two-year statute of limitations for breach of oral contract claims 

bars Landcore’s third cause of action for breach of contract as to Athwal. According to the 

First Amended Complaint, the parties had an oral agreement that Ventura perform repairs 

and improvements at multiple homes purchased by Landcore, at a rate of actual costs and 

labor and materials, plus 10% markup for overhead and profit, based on actual receipts and 

time cards. (FAC, ¶10.)  The two-year statute of limitations set forth in Code of Civil 

Procedure section 339 governs claims on oral contracts. “A contract cause of action does not 

accrue until the contract has been breached.” Spear v. Cal. State Automobile Ass’n (1992) 2 
Cal.4th 1035, 1042.   

According to the evidence submitted by Athwal, Landcore discovered in November 

2011, after it sold the Orinda home, that Ventura charged more than the agreed-upon rate 

of actual cost plus 10%. (UMF 25.) According to Landcore’s evidence, by September 2012, 

Landcore and its investors were requesting an accounting from Dave and Ventura for the 

invoices submitted in connection with the oral agreement. (AUMF 33.) Thus, there is a 

triable issue of material fact as to when exactly the breach of the parties’ oral agreement 
occurred.   

Accordingly, Athwal’s motion for summary adjudication as to the third cause of action 
for breach of oral contract is DENIED. 

 Conversion 
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 Landcore asserts that Dave misappropriated Landcore funds and converted them for 

his own use or the use of his co-defendants, who used Ventura as an alter ego. (FAC ¶8, 

27-28.) To prevail on a conversion claim against Athwal, Landcore must demonstrate “the 

plaintiff's ownership or right to possession of the property at the time of the conversion,” 

and “the defendant's conversion by a wrongful act or disposition of property rights; and 

damages.” Plummer v. Day/Eisenberg, LLP (2010) 184 Cal.App.4th 38, 45. “In order to 

prevail in a cause of action against individual defendants based upon disregard of the 

corporate form, the plaintiff must plead and prove such a unity of interest and ownership 

that the separate personalities of the corporation and the individuals do not exist, and that 

an inequity will result if the corporate entity is treated as the sole actor.”  Vasey v. Cal. 

Dance Co. (1977) 70 Cal.App.3d 742, 749.   

“Among the factors to be considered in applying the doctrine are commingling of 

finds and other assets of the two entities, the holding out by one entity that it is liable for 

the debts of the other, identical equitable ownership in the two entities, use of the same 

offices and employees, and use of one as a mere shell or conduit for the affairs of the 

other.”  Sonora Diamond Corp. v. Superior Court (2000) 83 Cal. App. 4th 523, 538. Other 

factors include inadequate capitalization, disregard of corporate formalities, lack of 

segregation of corporate records, and identical directors and officers.  Id. at 539. “Whether 

a party is liable under an alter ego theory is normally a question of fact.” Zoran Corp. v. 
Chen (2010) 185 Cal.App.4th 799, 811. 

 Athwal argues Landcore cannot prove he received any of the funds transferred to 

Ventura by Dave, Landcore’s manager at the time. (UMF 29-31.) Landcore’s opposition 

papers fail to directly address this cause of action. Landcore’s opposition papers do address 

the alter ego theory of liability generally, however, and Landcore submits admissible 

evidence that raises triable issues of fact as to whether Athwal utilized Ventura as an alter 

ego, and thereby received the funds transferred from Landcore to Ventura by Dave. These 

issues of fact include whether Athwal co-mingled funds by personally paying Ventura’s 

debts, or loaning funds to Ventura (AUMF 11, 12.)  

Accordingly, Athwal’s motion for summary adjudication as to the fourth cause of 
action for conversion is DENIED. 

 Imposition of Constructive Trust 

 Landcore asserts that the funds misappropriated by Dave are held in trust by the 

defendants until an accounting is had. (FAC ¶32-34.)  The imposition of a constructive trust 

requires the following three conditions to be satisfied: “(1) the existence of a res (property 

or some interest in property); (2) the right of a complaining party to that res; and (3) some 

wrongful acquisition or detention of the res by another party who is not entitled to it.” 
[Citations.] Communist Party v. 522 Valencia, Inc. (1995) 35 Cal.App.4th 980, 990.  

 Athwal re-asserts his argument that Landcore cannot demonstrate he received any of 

the funds transferred to Ventura. As with Landcore’s conversion claim, its opposition papers 

fail to directly address this cause of action. Again, Landcore’s admissible evidence raises 

triable issues of fact as to whether Athwal utilized Ventura as an alter ego, and thereby 

received the funds transferred from Landcore to Ventura by Dave. These issues of fact 

include whether Athwal co-mingled funds by personally paying Ventura’s debts, or by 
loaning funds to Ventura (AUMF 11, 12.)  
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Accordingly, Athwal’s motion for summary adjudication as to the fifth cause of action 
for constructive trust is DENIED. 

 Aiding and Abetting Breach of Fiduciary Duties 

 Finally, Landcore asserts that Athwal aided and abetted Dave’s misappropriation of 

funds from Landcore to Ventura. In California, “Liability may ... be imposed on one who aids 

and abets the commission of an intentional tort if the person (a) knows the other's conduct 

constitutes a breach of duty and gives substantial assistance or encouragement to the other 

to so act or (b) gives substantial assistance to the other in accomplishing a tortious result 

and the person's own conduct, separately considered, constitutes a breach of duty to the 

third person.”  Austin B. v. Escondido Union School Dist. (2007) 149 Cal.App.4th 860, 879.  

 As with Landcore’s claims for conversion and the imposition of a constructive trust, 

there are triable issues of fact as to whether Athwal utilized Ventura as an alter ego, 

including whether Athwal co-mingled funds by personally paying Ventura’s debts, or by 

loaning funds to Ventura (AUMF 11, 12), and thereby received the funds transferred from 

Landcore to Ventura by Dave.  

 There are also triable issues of fact regarding whether Athwal gave “substantial 

assistance” to Dave’s improper transfers by managing or overseeing Ventura’s finances 
(DMF 57).   

           Accordingly, Athwal’s motion for summary adjudication as to the sixth cause of 

action for aiding and abetting breaches of fiduciary duties is DENIED. 

  

 3.  TIME:  9:00   CASE#: MSC14-02082 

CASE NAME: UECKER  vs.  NG 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY SUSAN L. UECKER 

* TENTATIVE RULING: * 

 

 The Court rules as follows on the motion for summary judgment brought by 

plaintiff Susan L. Uecker.  The motion is opposed by defendants Barney J. Ng and 

Wild Game Ng, LLC. 

 

 Plaintiff’s motion is granted.  Plaintiff shall prepare a proposed judgment in plaintiff’s 

favor, separate from any formal order on the motion, and shall submit that proposed 

judgment to defendants’ counsel for approval as to form.  Because the cross-complaint has 

been dismissed, this ruling disposes of the entire action; accordingly, the trial and issue 

conference dates are vacated. 

 

 The basis for the Court’s ruling on plaintiff’s motion is as follows. 

 

 A. Preliminary Matters. 

 

 Plaintiff’s request for judicial notice is granted, without a finding that the subject 

document is material.  In deciding plaintiff’s motion, the Court has not relied on this 

request, or on the new evidence submitted for the first time with the reply papers. 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   12/09/16 

 

- 7 - 

 Plaintiff’s evidentiary objections are all sustained.  Most of defendants’ evidence is 

not relevant for the reason stated below, and the declarations are replete with allegations 

lacking foundation, improper opinions, legal conclusions, legal argument, or hearsay for 

which no hearsay exception has been established. 

 

 B. The Merits. 

 

 Defendants do not dispute plaintiff’s showing that the subject promissory note and 

personal guaranty were executed, that no payments have been made on the note and 

guaranty, and that plaintiff is the assignee.  In fact, defendants affirmatively admit these 

facts throughout their opposition separate statement. 

 

 Defendants instead rely on the defense that the note and guaranty have no force 

or effect, and constitute only a sham contract designed to deceive the Nevada Gaming 

Commission.  However, defendants have not meaningfully pleaded such a sham contract 

defense in their answer, and so the defense may not be considered in deciding this motion.  

(FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 401-403.)  The Court 

does not deem defendants’ one-sentence “unclean hands” defense as sufficient to raise 

a sham contract defense.  (Id., at 402 [“[t]he claims are different in kind and hinting at 

one cannot reasonably satisfy even the most minimal notice function of the existence of 

the other”].) 

 

          Further, defendants cite no legal authority suggesting that the sham contract defense 

can be asserted against the assignee of a promissory note.  Defendants, having allowed a 

promissory note to go into the stream of commerce and to be acquired by an innocent third 

party, are estopped from denying its validity.  

 

 Defendants also appear to be relying, in the alternative, on an offset defense.  

However, defendants have failed to support this defense with competent evidence.  Further, 

as plaintiff accurately observes in the reply memorandum, defendants may not claim an 

offset based on a loan unrelated to the promissory note.  (Cal. U. Com. Code, § 3305, 

subd. (a)(3).) 

       

 

  

 4.  TIME:  9:00   CASE#: MSC14-02309 

CASE NAME: MOLINELLI  vs.  PRADO 

HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY REQUESTS 

FILED BY DAVID RAMOND PRADO 

* TENTATIVE RULING: * 

 

Motion to compel responses to discovery requests is granted.  Plaintiff shall serve written, 

verified answers (without objection other than privilege) to Form Interrogatories no later 

than December 19, 2016.  Plaintiffs shall serve written, verified responses (without 

objection, other than privilege) to Request for Production of Documents no later than 

12-19-16, and shall produce all responsive documents no later than 12-19-1.  The request 

for monetary sanctions is granted in the sum of $368.79. 
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 5.  TIME:  9:00   CASE#: MSC15-00569 

CASE NAME: ELLIOT-VIZCARRONDO  vs.  HUITRON 

HEARING ON MOTION FOR JUDGMENT ON LIABILITY 

FILED BY MARISSA ELLIOT-VIZCARRONDO 

* TENTATIVE RULING: * 

 

Motion for Judgment is denied.  The verified responses to the Request for Admissions 

raise a triable issue as to whether the presumption under Probate Code Section 5301(b) 

has been overcome. 

  

 6.  TIME:  9:00   CASE#: MSC15-00709 

CASE NAME: EXACT MARKET LLC  vs.  PATRIOTS 

HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO WRITTEN DISCOVERY 

FILED BY PATRIOTS JET TEAM 

* TENTATIVE RULING: * 

 

Continued to 2/3/17 by stipulation of the parties. 

  

 7.  TIME:  9:00   CASE#: MSC15-00709 

CASE NAME: EXACT MARKET LLC  vs.  PATRIOTS 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Continued to 2/3/17 by stipulation of the parties. 

  

 8.  TIME:  9:00   CASE#: MSC15-01539 

CASE NAME: DANVILLE OFFICE PARTNERS  vs.  HERITAGE BANK 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY HERITAGE BANK OF COMMERCE, et al. 

* TENTATIVE RULING: * 

 

Objections to Evidence: 

Plaintiff’s objections to paragraph 14 of Bruner’s declaration and paragraph 5 of 

Cabrita’s declaration for lack of foundation are overruled. These individuals are owners of 

parcels A and B and thus have personal knowledge of their parcel and the Office Park.  

Defendants’ objections to Exhibits 3, 4 and 5 of Babich’s declaration as lacking  

foundation are sustained.  
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Defendants’ objection to a portion of Exhibit 10 is overruled. Defendants have not 

identified a specific page and line number for their objection or explained how the quoted 

statement is irrelevant.  

Defendants object to portions (page 2:15-16; 3:2-5; 3:15-22) of the declaration of 

Loewke as irrelevant, lacks foundation and speculative. Those objections are overruled, 

except for the statement that parcel C’s management worked on removing homeless people 

from the area, which is sustained. 

Motion for Summary Judgment/Summary Adjudication: 

Defendants’ motion for summary judgment is denied. Defendants’ motion for 

summary adjudication is denied as to causes of action 1-4 and granted as to cause of 

action 5.  

A defendant meets its burden on a motion for summary judgment or adjudication by 

showing either that a cause of action has no merit or that there is a complete defense to 

that cause of action or claim. (Code of Civil Procedure § 437c(p)(2).) A defendant can show 

this by providing factually devoid discovery responses from plaintiff or by providing 

admissible evidence that negates plaintiff’s claim. (Brantley v. Pisaro (1996) 42 Cal.App.4th 

1591, 1595-97; see also Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 854.) Once 

a defendant has met its burden, the motion will be granted unless the plaintiff can show at 

least one triable issue of material fact. (Brantley, supra, 42 Cal.App.4th at p. 1594; Aguilar, 

supra, 25 Cal.4th at p.843 .)  

The property in question is comprised of 3 parcels located in Danville.  Plaintiffs are 

owners of Parcel C.  The property was developed in 1977, and included CC&R’s, dated 

October 7, 1977, that limited use of the 3 parcels to “banks, savings and loans, financial 

institutions, general office buildings, professional buildings or restaurants.”  There are 2 

cross parking easements dating to October 11, 1978.  The first give Parcel A the right to use 

238 parking spaces on Plaintiff’s property.  The second give Plaintiff the right to use 4 

spaces on Parcel A (Heritage).   

In late 2013, at the request of Plaintiff, Parcel C was rezoned for residential use.  

Plaintiff has been unable to develop the property for residential use because of the CC&R’s, 

restricting use to the stated commercial uses. 

Plaintiff has file a complaint against the owners of Parcels A and B, seeking to negate 

the CC&R’s.  The complaint is in 5 causes of action:  Declaratory Relief, asking for a 

judgment that the commercial-only restriction and related parking space requirements is 

invalid and unenforceable; for “cancellation and removal of cloud on title; injunctive relief; 

extinguishment of easement; and estoppel. 

Declaratory Relief --Changed Circumstances  
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Defendants’ main argument is that Plaintiff cannot show a change circumstance that 

would allow Plaintiff to avoid enforcement of the CC&Rs relating to commercial use of the 

Danville Center Office Park (“Office Park”).  

“[E]quity courts will not enforce restrictive covenants by injunction in a case where, 

by reason of a change in the character of the surrounding neighborhood, not resulting from 

a breach of the covenants, it would be oppressive and inequitable to give the restriction 

effect…” (Hurd v. Albert (1931) 214 Cal. 15, 23; see also County of Butt v. Bach (1985) 172 

Cal.App.3d 848, 867 (“A change in the character of a neighborhood from that which was 

intended to be created by restrictions has generally been held to prevent enforcement of the 

restrictions in equity, where the change is such that it is no longer possible to accomplish 

the original purpose intended by the restriction, or where enforcement would be inequitable, 

or unreasonable, or oppressive.”).)  

Change in the character of the surrounding neighborhood: 

“ ‘Generally speaking, in determining whether there has been such a change of 

conditions as to warrant a refusal to enforce, or a cancellation of, restrictions, the courts 

give greater weight to the changes occurring within the restricted area than to those 

occurring without the area.’ [Citation.] Changes within a contiguous tract are more likely to 

render the original purposes of the restriction obsolete and may add the additional equity of 

waiver to the calculus. Nonetheless, changes wholly outside the tract can suffice.” (County 

of Butt v. Bach (1985) 172 Cal.App.3d 848, 868.)  

Defendants have shown that the area covered by the CC&Rs, the Office Park, has not 

changed. Defendants focus on the Diablo Corridor for their argument that there are not 

been significant changes outside the Office Park. Defendants have not shown, however, why 

the Diablo Corridor is the only area the Court can consider. Defendants’ reliance on third 

parties’ use of the term “Diablo Corridor” is not enough to show why this area is the correct 

area for the Court to consider.  

Defendants have not shown that an area larger than the Diablo Corridor has not 

changed. One of the main changes to the area is the Stony Brook development. Stony Brook 

is a residential development that added 88 single family homes, a library and a community 

center in place of an elementary school. (Gailey Depo. 96:11-16; 99:10-100:21; 137:1-

138:3 (Def’s Ex. 11).) The Danville Hotel was converted to residential use and added 18 

housing units to downtown Danville. (Gailey Depo. 514:20-516:18 (Plf’s Ex. 7(d)).) This is 

clearly evidence of a changed circumstance. Whether or not this evidence is sufficient to 

support Plaintiff’s is an issue for the trier of fact. [For ease of reference, this order refers to 

the parties’ exhibit A’s by the number without referencing exhibit A.]  

Defendants attempt to distinguish these projects by their distance from the Office 

Park. Defendants argue that this development should not be considered because Stony 

Brook is not within the Diablo Corridor and is separated from the Office Park by a creek. In 

reply, Defendants point out that the Danville Hotel is approximately 0.4 miles from the 

Office Park. (Sullivan Decl. Ex. B.) However, the Office Park, Stony Brook and the Danville 

Hotel are all located in downtown Danville. (Gailey Depo. 517:3-10 (Plf’s Ex. 7(d).) 
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Defendants have not explained why these projects should not be considered other than 

because they are not in the Diablo Corridor.  

In addition to the projects, Plaintiff cites to Government Code §65580(a) and 

§65589.5(a) to show that the State of California has a policy to encourage development of 

housing. Plaintiff also relies on the Danville’s 2030 General Plan and 2007-2017 Housing 

Element to show Danville’s intent to add more housing to the downtown area. (Gailey Depo. 

20:22-21:24 (Plf’s Ex. 7(l)); Plt’s Ex. 1, 2.) This evidence shows a public policy towards 

having additional housing and may be part of a consideration of the “changed 

circumstance.” (Welsch v. Goswick (1982) 130 Cal.App.3d 398, 405-406 (noting that the 

principle behind refusing to enforce a restriction when it is unreasonable or inequitable is 

“the simple realization that time, circumstances and public policy may change the 

reasonable interpretation of a restrictive covenant.”).) Thus, the Court can consider this 

evidence as part of the evidence regarding changed circumstances.  

Therefore, the Court finds that Defendants have not shifted the burden regarding 

changed circumstances and Plaintiff has shown there a triable issues of material fact.  

Oppressive and Inequitable: 

Next Defendants argue that it would not be oppressive or inequitable to enforce the 

CC&Rs. Inequitable enforcement occurs when “subsequent events have made performance 

by the [Plaintiff] so onerous, that its enforcement would impose great hardship upon him, 

and cause little or no benefit to the [Defendants].” (Downs v. Kroeger (1927) 200 Cal. 743, 

748.)  

Defendants argue that since Plaintiff’s property is valued at approximately $11 

million, enforcing the CC&Rs is not oppressive or inequitable. Whether a restriction renders 

a property valueless is an example of enforcing an inequitable restriction. (County of Butt, 

supra, 172 Cal.App.3d at p. 868.) However, the converse is not necessarily true and 

Defendants have not cited a case for the position that the value of property alone can show 

enforcement is equitable.  

Defendants have not shifted the burden regarding the benefit they would receive 

from enforcing the CC&Rs. For example, Defendants have not shown how the proposed 

residential use would affect Defendants. Defendants have, however, shifted the burden as to 

the harm to Plaintiff by showing that Plaintiff can still use its property as a commercial space 

due to there being a legal non-conforming use. (Gailey Depo. 86:4-89:20 (Def’s Ex. 19).)  

Plaintiff has created a triable issue as to the harm to Plaintiff. Plaintiff’s evidence 

shows that it has had difficulty selling its property with the current status as a legal non-

conforming use. (Stanley Decl. ¶¶8-10.) Plaintiff has also presented evidence of the 

problems with leasing the property as commercial use in the future. For example, Plaintiff 

was unable to lease a portion of its building to Palo Alto Medical Group. (Gailey Depo. 

86:22-87:16 (Def’s Ex. 19); Stanley Decl. ¶12.) In addition, there is evidence of a high 

vacancy rate in the Office Park and downtown area. (Loewke Decl. ¶7; Stanley Decl. ¶11; 

Gailey Depo. 629:10-22 (Plf’s Ex. 7(i)).) Finally, there is evidence that Plaintiff’s ability to 
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lease or sell the property will be diminished while the CC&Rs are enforced. (Loewke Decl. 

¶10.)  

Thus, there is at least a triable issue of fact regarding whether enforcing the 

restriction would be oppressive and inequitable.  

Harass or injure: 

Defendants argue that Plaintiff cannot show enforcing the CC&Rs is designed to 

harass or injure Plaintiff. This one possible way where enforcing the CC&Rs can constitute 

oppression and inequity, but harassment is not another element that the Plaintiff must 

show. (See e.g. Hurd v. Albert (1931) 214 Cal. 15, 23.) Although Wolff v. Fallon (1955) 44 

Cal.2d 695, 696-697 references harassment as a requirement, most cases see harassment 

as evidence of oppression and inequality. (See, Hess v. Country Club Park (1931) 213 Cal. 

613, 619 (finding a covenant “unjust, oppressive and inequitable”.); Downs v. Kroeger 

(1927) 200 Cal. 743, 747 (affirming a holding that “it would be unjust, oppressive, and 

inequitable to give effect to the restrictions”).)  

In addition, Defendants have not shown that they are not enforcing the CC&Rs to 

harass Plaintiff. Defendants have presented no evidence that the proposed residential use of 

parcel C would be harmful to Defendants. Thus, they have not explain why they need to 

enforce the CC&Rs. And in any event, there are triable issues as to the effect to the Office 

Park of residential use for Parcel C. (See Loewke Decl. ¶15.)  

Therefore, Defendants have not shifted the burden on Plaintiff’s claim relating to 

changed circumstances. In addition, Plaintiff has shown there are triable issues. Thus, the 

motion for summary judgment is denied. The motion for summary adjudication of causes of 

action 1-3 is also denied.  

Easement Claim (Fourth Cause of Action) 

Defendants argue that Plaintiff cannot show that Defendants gave up on the parking 

easement and thus it can be extinguished under Civil Code § 811(3). The cross-parking 

easements state that parcel C has an easement for 40 spaces on parcel A and parcel A has 

an easement for 238 spaces on parcel C. (Bruner Decl. Ex. 3 & 4.) Defendants rely on 

declarations from Bruner and Cabrita to show that they have not given up the parking 

spaces. (Bruner Decl. ¶ 10; Cabrita Decl. ¶5.) Cabrita’s statement regarding parcel B’s use 

of parking is unnecessary as Plaintiff’s complaint seeks to end the parking easement for the 

238 spaces, which relates to parcel A’s use of those spaces. (Comp. Prayer for Relief 4.)  

As to the easement for 238 spaces, Plaintiff has shown a triable issue by showing 

that Heritage Bank never used more than 40 parking spaces. (Kosmal Depo 35:6-36:12 

(Plf’s Ex. 13).) Therefore, there is a triable issue as to whether Heritage Bank has 

abandoned use of the 238 spaces and the motion for summary adjudication of cause of 

action 4 is denied.  
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Unclean Hands – (Fifth Cause of Action) 

Refusing to enforce a restriction on land is an action in equity and thus equitable 

doctrines apply. Defendants argue that Plaintiff’s unclean hands claim fails because no 

California case supports the extinguishment of CC&Rs due to unrelated violations of other 

sections of the CC&Rs. (Seligman v. Tucker (1970) 6 Cal.App.3d 691, 700.) Although 

Seligman stated it could not find a case dealing with unrelated violations, it also found that 

the plaintiffs in the case did not have unclean hands. (Ibid.) However, Harrison v. Frye 

(1957) 148 Cal.App.2d 626, 630, cited by the Plaintiff, stated that unclean hands applies 

“where the complainant is himself guilty of similar violations of corresponding restrictions.” 

(emphasis added.) Thus, both Seligman and Harrison support a position that unclean hands 

requires some relationship between the violations.  

The parties agree on the types of violations alleged, but disagree on their 

significance. The violations of the CC&Rs include: Heritage’s building exceeding the height 

limit, Heritage building a drive-through ATM, and Heritage posting time limits for parking 

and towing signs in front of its building. Here, the issue is whether these violations relate to 

the enforcement of the commercial use requirement in the CC&Rs. The Court finds that the 

actions by Heritage are not sufficiently related to the commercial restriction for the doctrine 

of unclean hands to apply. Therefore, the motion for summary adjudication of cause of 

action 5 is granted. 

 

 

  

 9.  TIME:  9:00   CASE#: MSC15-01942 

CASE NAME: KIRKSEY  vs.  ZILBERBERG 

HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO FORM INTERROGS. 

FILED BY CHRISTOPHER  KIRKSEY 

* TENTATIVE RULING: * 

 

Vacated per notice of settlement. 

  

10.  TIME:  9:00   CASE#: MSC15-01952 

CASE NAME: FRANK MCGUIRE  vs.  THOMAS BRENK 

HEARING ON DEMURRER TO COMPLAINT of McGUIRE 

FILED BY KINDER REAL ESTATE INC., JASON D. MADDOX 

* TENTATIVE RULING: * 

 

            Defendants Kinder Real Estate, Inc. dba Realty One Group Allure and Jason Miller 

failed to include a declaration from counsel regarding meet-and-confer efforts required by 

Cal. Code Civ. Proc., section 430.41.  If the parties met and conferred, and counsel 

inadvertently failed to include the declaration with the Demurrer, counsel may appear at the 

scheduled hearing with the declaration, prepared for filing. However, counsel for the moving 

party must notify the opposing counsel of its intent to do so and fax a copy of the 

declaration to the opposing party by 4:30 p.m. today.  If counsel complies with these 

instructions, the Court will consider the demurrer on the merits at the hearing. 
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 Otherwise, the demurrer will be continued to January 27, 2017 to allow moving party 

to fully comply with CCP §430.41. Defendants shall file and serve the declaration and 

necessary changes to demurrer, reflecting the agreement from the meet-and confer, on or 

before January 3, 2016.  Plaintiffs’ response, if any, is due January 13, 2017.  If Plaintiffs 

opt to amend the complaint, the amended complaint shall be filed and served no later than 

January 13, 2017.  As Plaintiffs have already filed a number of amendments to the 

complaint, the Court suggests Plaintiffs file an amended complaint, rather than new 

amendments. 

 

 Defendants’ counsel shall notify the Court, by 4:00 p.m. today, whether Defendants 

intend to appear with declaration at the hearing tomorrow or if Defendants need to continue 

the hearing to comply with CCP §430.41. 

 

 

  

11.  TIME:  9:00   CASE#: MSC16-00972 

CASE NAME: NAZZISI  vs.  PERRY 

HEARING ON PETITION TO COMPEL ARBITRATION AND FOR STAY 

FILED BY STEPHANIE J. NAZZISI 

* TENTATIVE RULING: * 

 

The hearing is continued, by stipulation and order, to January 27, 2017, at 9:00 a.m., 

in Department 34. 

  

12.  TIME:  9:00   CASE#: MSC16-00972 

CASE NAME: NAZZISI  vs.  PERRY 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

In the interest of judicial economy, the Court continues the Further Case Management 

Conference to January 27, 2017, at 9:00 a.m., in Department 34. 

  

13.  TIME:  9:00   CASE#: MSC16-01072 

CASE NAME: TEWOLDE  vs.  WELLS FARGO BANK 

SPECIALLY SET HEARING ON OSC RE PRELIMINARY INJUNCTION 

SET BY YOHANNES TEWOLDE 

* TENTATIVE RULING: * 

 

Procedural Background 

This is a wrongful foreclosure case. On June 3, 2016 Plaintiff Yohannes Tewolde 

(“Plaintiff”) filed a Complaint against Defendants Wells Fargo Bank, N.A. (“Wells Fargo”), 

NBS Default Services, LLC (“NBS”), and Does 1-20 (collectively, “Defendants”). The 

Complaint alleged causes of action for (1) cancellation of instruments (Civ. Code § 3412); 

(2) violation of Bus. & Prof. Code §§ 17200, et seq; (3) violation of Civ. Code § 2924(a)(6) 
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and § 2924(f); (4) declaratory relief; (5) violation of Civ. Code § 2923.5 & § 2923.55; and 

(6) breach of contract. That same day, Plaintiff filed an Ex Parte Application for Temporary 

Restraining Order (“TRO”). The Court heard the Ex Parte Application, granted the TRO, and 

entered an Order to Show Cause to show why a preliminary injunction should not be 

granted, enjoining the Trustee’s Sale of the Subject Property. The Court further ordered that 

the TRO Application, Summons, and Complaint be served upon Defendant no later than June 

6, 2016. Wells Fargo filed an Opposition to Plaintiff’s motion for Preliminary Injunction on 

November 23, 2016. 

Plaintiff filed a First Amended Complaint (“FAC”) on November 28, 2016. The FAC 

alleges causes of action for (1) violation of Civ. Code § 2923.55; (2) cancellation of 

instruments (Civ. Code § 3412); (3) declaratory relief; and (4) breach of contract. Plaintiff 

omitted his previous claims for violation of Bus. & Prof. Code §§ 17200, et seq; violation of 

Civ. Code § 2924(a)(6) and § 2924(f); and violation of Civ. Code § 2923.5. 

Evidentiary Objections 

Plaintiff’s Objections to the Declaration of Wells Fargo and exhibits thereto are 

overruled. 

Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of 

the trial court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. “An 

injunction properly issues only where the right to be protected is clear, injury is impending 

and so immediately likely as only to be avoided by issuance of the injunction." Korean 

Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084. 

The burden is on Plaintiff to show all elements necessary to support issuance of a 

preliminary injunction. O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 CA4th 1452, 1481.  

"In deciding whether to issue a preliminary injunction, a trial court weighs two 

interrelated factors: the likelihood the moving party ultimately will prevail on the merits, 

and the relative interim harm to the parties from the issuance or nonissuance of the 

injunction." (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449.) 

Analysis 

In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of 

establishing a reasonable probability of success on the merits. Association for Los Angeles 

Dept Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An injunction 

will not issue if it appears the plaintiff will not prevail. (SB Liberty, LLC v. Isla Verde Ass'n, 

Inc. (2013) 217 Cal.App.4th 272, 280. 

Here, in the First Amended Complaint, Plaintiff alleges four causes of action – (1) 

violation of Civ. Code § 2923.55; (2) cancellation of instruments (Civ. Code § 3412); (3) 

declaratory relief; and (4) breach of contract. 

 Violation of Civil Code § 2923.55 

Plaintiff alleges that Wells Fargo never contacted him prior to recording the Notice of 

Default, in violation of the Homeowner Bill of Rights (“HBOR”) (Civ. Code § 2923.55). Wells 

Fargo, in Opposition to the Motion for Preliminary Injunction, has introduced evidence of its 

attempts to contact Plaintiff by mail and phone from October 5, 2015 through December 30, 

2015. Even if the court had sustained Plaintiff’s objections to this evidence, it would have 

reached the same result with respect to this claim. Plaintiff does not argue or provide 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   12/09/16 

 

- 16 - 

evidence that had he been in contact with Wells Fargo, he would have applied for or 

qualified for a Loan Modification. In the absence of such allegations, Plaintiff has not 

demonstrated he is likely to prevail on this cause of action. Notwithstanding the evidentiary 

dispute regarding whether Wells Fargo did, in fact, contact Plaintiff prior to the recording of 

the Notice of Default, Plaintiff has not provided any evidence that this alleged technical 

violation of HBOR was material. 

 Cancellation of Instruments (Civ. Code § 3412) 

Plaintiff’s cancellation of instruments theory is premised entirely on his cause of 

action for violation of Civil Code § 2923.55. Because Plaintiff has not demonstrated a 

likelihood that he will prevail on his claim for violation of civil code § 2923.55, it follows that 

he has not demonstrated a likelihood that he will prevail on his claim for cancellation of 

instruments. 

 Declaratory Relief 

Similarly, Plaintiff’s claim for declaratory relief rests entirely on his cause of action for 

violation of Civil Code § 2923.55. Because Plaintiff has not demonstrated a likelihood that he 

will prevail on his claim for violation of civil code § 2923.55, it follows that he has not 

demonstrated a likelihood that he will prevail on his claim for declaratory relief. 

 Breach of Contract 

To prevail on his breach of contract claim, Plaintiff must establish (1) a contract, (2) 

Plaintiff’s performance or excuse for non-performance, (3) Defendant’s breach, and (4) 

resulting damage. See Wall St. Network, Ltd. V. New York Times Co. (2008) 164 

Cal.App.4th 1171, 1178. Plaintiff’s claim for breach of contract is premised on his alleged 

failure to receive notice of Wells Fargo’s intent to accelerate pursuant to the terms of the 

Deed of Trust. Plaintiff objects to Wells Fargo’s evidence of its letter to plaintiff giving notice, 

but does not provide a declaration or other evidence of non-receipt. Plaintiff has not 

demonstrated that he is likely to prevail. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim 

harm that the plaintiff would be likely to sustain if the injunction were denied as compared 

to the harm the defendant would be likely to suffer if the preliminary injunction were 

issued.” Smith v. Adventist Health System/West (2010) 182 Cal.App.4th 729, 749. 

Here, Plaintiff argues he will suffer the greater harm if the injunction does not issue. 

Plaintiff maintains that “the Property is unique and money cannot replace it.” Declaration of 

Yohannes Tewolde in Support of Ex Parte Application for TRO (June 3, 2016), at ¶ 11. 

Although loss of a home is significant, the court may not issue the injunction.  

 “A trial court may not grant a preliminary injunction, regardless of the balance of 

interim harm, unless there is some possibility that the plaintiff would ultimately prevail on 

the merits of the claim. Accordingly, the trial court must deny a motion for a preliminary 

injunction if there is no reasonable likelihood the moving party will prevail on the merits.”  

SB Liberty, LLC v. Isla Verde Assn., Inc. (2013) 217 Cal.App.4th 272, 280. As discussed 

further, above, Plaintiff has not demonstrated a reasonable likelihood of prevailing on the 

merits. 

Plaintiff’s motion for a preliminary injunction is denied. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   12/09/16 

 

- 17 - 

14.  TIME:  9:00   CASE#: MSC16-01072 

CASE NAME: TEWOLDE  vs.  WELLS FARGO BANK 

CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear.  Court call is acceptable if no party is contesting the tentative ruling in line 13. 

  

15.  TIME:  9:00   CASE#: MSC16-01229 

CASE NAME: IOANNOU  vs.  RICCA 

HEARING ON DEMURRER TO COMPLAINT of IANNOU 

FILED BY FRANK S. RICCA JR., GEORGIA LUJAN 

* TENTATIVE RULING: * 

 

No opposition to the demurrer has been filed.  However, the court file does reflect a reply to 

the opposition, suggesting that an opposition was served.  Plaintiff’s counsel if ordered to 

appear to show cause why he should not be sanctioned for failing to file the opposition.  

Assuming good cause is shown, the demurrer will be rescheduled. 

  

16.  TIME:  9:00   CASE#: MSC16-01229 

CASE NAME: IOANNOU  vs.  RICCA 

HEARING ON MOTION TO EXPUNGE LIS PENDENS AND REQUEST FOR ATTY. FEES 

FILED BY FRANK S. RICCA JR., GEORGIA LUJAN 

* TENTATIVE RULING: * 

 

No opposition to the motion to expunge lis pendens has been filed.  However, the court file 

does reflect a reply to the opposition, suggesting that an opposition was served.  Plaintiff’s 

counsel if ordered to appear to show cause why he should not be sanctioned for failing to 

file the opposition.  Assuming good cause is shown, the motion will be rescheduled. 

  

17.  TIME:  9:00   CASE#: MSC16-01229 

CASE NAME: IOANNOU  vs.  RICCA 

CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appearance required.  Defendant may appear by court call.   
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18.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN  vs.  PATERA 

HEARING ON DEMURRER TO CONSUMER CREDIT COLLECTIONS COMPLAINT 

(CRC 3.740)  /  FILED BY MARCI PATERA 

* TENTATIVE RULING: * 

 

Defendant is unavailable due to a medical issue.  This is therefore continued to January 6, 

2017 at 9:00 a.m. 

  

19.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN  vs.  PATERA 

HEARING ON MOTION TO STRIKE PORTIONS OF THE COMPLAINT 

FILED BY MARCI PATERA 

* TENTATIVE RULING: * 

 

Defendant is unavailable due to a medical issue.  This is therefore continued to January 6, 

2017 at 9:00 a.m. 

  

20.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN  vs.  PATERA 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Defendant is unavailable due to a medical issue.  This is therefore continued to January 6, 

2017 at 9:00 a.m. 

  

21.  TIME:  9:00   CASE#: MSL15-01290 

CASE NAME: KELSTIN GROUP  vs.  SMITH 

HEARING ON MOTION FOR ENTRY OF JUDGMENT ON STIPULATION 

FILED BY KELSTIN GROUP, INC. 

* TENTATIVE RULING: * 

 

There being no opposition filed, the motion is granted as prayed. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   12/09/16 

 

- 19 - 

22.  TIME:  9:00   CASE#: MSL16-00429 

CASE NAME: SUNLAN  vs.  GREEN 

HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 

FILED BY ANTONIYA GREEN 

* TENTATIVE RULING: * 

 

Appear with proof of service of the motion.  Moving party must show that the copy of the 

pleadings served on Plaintiff included notice as to the date and time of the hearing. 

 

If moving party is unable to provide this proof, the motion will be continued to 1-25-17.  

Moving party must ensure that Plaintiff re-served with the motion and notice of motion, 

showing the new date. 

  

23.  TIME:  9:00   CASE#: MSN16-1009 

CASE NAME: SHEIKH  vs.  LP FORDS 

HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 

FILED BY INSHAN SHEIKH 

* TENTATIVE RULING: * 

 

Appear with proof of service showing that Defendant received notice of the continued 

hearing date. 

  

24.  TIME:  9:00   CASE#: MSN16-1100 

CASE NAME: MATTER OF 5042 REID COURT 

HEARING ON PETITION RE DEPOSIT OF UNDISTRIBUTED 

SURPLUS PROCEEDS OF SALE 

* TENTATIVE RULING: * 

 

Appearance required.  Be prepared to discuss the legal authority for moving party’s position 

that its claim against the proceeds is superior to that of other claimants, including the 

Franchise Tax Board. 

  

25.  TIME:  9:00   CASE#: MSN16-1542 

CASE NAME: RE MELVIN CARRILLO 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Appearance required. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   12/09/16 

 

- 20 - 

26.  TIME:  9:00   CASE#: MSN16-1575 

CASE NAME: CLAIM OF KAREN CARILLO 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Appearance required.  Be prepared to discuss whether this petition is moot given minor’s 

birth date.   

  

27.  TIME:  9:00   CASE#: MSN16-1620 

CASE NAME: CITY OF OAKLEY  vs.  SCELSI 

HEARING ON DEMURRER TO PETITION of CITY OF OAKLEY 

FILED BY JAMES SCELSI, SHERYN PERKINS 

* TENTATIVE RULING: * 

 

Respondents’ demurrer is sustained with leave to amend.  

 

I.  Facts 

 

 The City of Oakley (City) brings this action to appoint a receiver for 1883 Carpenter 

Road in Oakley, California (Property).  Respondents include both the owners of the Property 

and others who hold a security interest in it.   

 

 The Property is zoned General Commercial. (Petition, at ¶ 8.)  Presently, it includes a 

small business office, but its primary use is as a repository for heavy equipment, trucks, 

trailers, construction equipment, livestock, trash and debris.  (Id. at ¶ 9.)   Such a use, the 

City alleges, does not conform to City zoning ordinances and Respondent owners have not 

applied for a conditional use permit.  The City contends the Property is in a state of blight 

and a public nuisance.   (Id., at ¶¶ 10-14.)  Despite several notices and extensive efforts by 

the City to encourage them to do so, Respondent owners have not abated the nuisance.  

(See generally, id. at ¶¶15-35.) 

 

 The City seeks appointment of a receiver under Health and Safety Code §17980.7, 

and specifically subsection (c)(4), to take control of the Property.  (Id., at ¶ 36.)  The City 

also seeks an injunction under subsection (c)(3) prohibiting Respondents from collecting 

rents, interfering with the receiver, or transferring the Property.   (Id., at ¶ 37.)   

 

 Respondents demur to the petition on the basis that receivership under section 

17980.7 does not apply to commercial properties.  The requisite meet-and-confer efforts 

occurred.  (Code Civ. Proc. § 430.41(a); see Declaration of David S. McDonough.)  

 

II. Analysis 

 

 The sole question presented in this demurrer is whether the City may proceed with a 

petition to appoint a receiver under Health & Safety Code section 17980.7 for a property 

that is zoned commercial and where the property is not used for human habitation.  The 

Court concludes that it may not. 
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 Section 17980.7 is within division 13 of the Health and Safety Code, entitled 

"Housing" (Health & Safety Code, § 17000 et seq.), and part 1.5 thereof, entitled 

"Regulation of Buildings Used for Human Habitation." (See generally, Health & Safety Code 

§§ 17910-17998.3). The terms “housing” and “human habitation,” given their ordinary 

meaning, refer to residential and not commercial properties.   

 The City argues that section 17980(a) applies to any building that is maintained in 

violation of an order or notice to correct that violation.  But the statute does not say “any 

building”; it says “a building.”   And section 17920 defines "building" as "a structure subject 

to this part," meaning part 1.5 – that is, a structure used for human habitation. 

 The City next argues that section 17980.6 – governing the issuance of a notice to 

abate a nuisance – applies to “any building” and includes commercial properties.  Not so.  

Section 17980.6 applies to “any building [that] is maintained in a manner that violates any 

provisions of this part [part 1.5], the building standards published in the State Building 

Standards Code relating to the provisions of this part, any other rule or regulation adopted 

pursuant to the provisions of this part, or any provision in a local ordinance that is similar to 

a provision in this part ….”  (Emphasis added.)  So once again, the definition of “building” is 

circumscribed by “this part” – part 1.5 of division 13, which concerns human habitation.  

 The Court concludes that it cannot appoint a receiver under section 17980.7 because 

the Property is zoned commercial and is not used for human habitation.  Accordingly, the 

demurrer is sustained with leave to amend. 

  

28.  TIME:  9:00   CASE#: MSN16-1620 

CASE NAME: CITY OF OAKLEY  vs.  SCELSI 

HEARING ON MOTION FOR APPOINTMENT OF RECEIVER 

FILED BY CITY OF OAKLEY 

* TENTATIVE RULING: * 

 

Petitioners’ motion to appoint a receiver is denied for the reasons set forth in the ruling on 

the demurrer to the petition for appointment of a receiver. 

  

29.  TIME:  9:00   CASE#: MSN16-1749 

CASE NAME: IN RE 201 BART AVENUE, ANTIOCH 

HEARING ON PETITION RE UNRESOLVED CLAIMS AND DEPOSIT OF 

UNDISTRIBUTED SURPLUS  /  FILED BY LAW OFFICES OF LES ZIEVE 

* TENTATIVE RULING: * 

 

The court has learned that there is a claim other than that of Contra Costa County.  Hearing 

on this petition is continued to January 20, 2017 to give sufficient time for that claimant to 

file a claim. 
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30.  TIME:  9:00   CASE#: MSN16-1770 

CASE NAME: CLAIM OF BRIANA BUCK 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Appearance required. 

  

31.  TIME: 10:00   CASE#: MSC14-00639 

CASE NAME: CAVEN  vs.  PANLILIO 

JURY TRIAL - LONG CAUSE / 7 DAY(S) 

* TENTATIVE RULING: * 

 

Appear. 

  

32.  TIME: 10:00   CASE#: MSL13-06549 

CASE NAME: KELKRIS  vs.  GEMMA 

COURT TRIAL - SHORT CAUSE / 002 DAY(S) 

* TENTATIVE RULING: * 

 

Appear 

  

33.  TIME: 10:00   CASE#: MSN16-1839 

CASE NAME: MATTER OF 1749 16TH STREET 

HEARING ON PETITION RE: UNRESOLVED CLAIMS AND DEPOSIT OF 

UNDISTRIBUTED SURPLUS PROCEEDS FROM SALE 

* TENTATIVE RULING: * 

 

No opposition having been filed, the petition is granted as prayed. 

  

34.  TIME: 10:00   CASE#: MSN16-1882 

CASE NAME: NIKBAKHT  vs.  CUSTARD INSURANCE 

HEARING ON PETITION TO COMPEL ARBITRATION AND APPOINT ARBITRATOR 

FILED 10-07-16 BY ALIREZA NIKBAKHT 

* TENTATIVE RULING: * 

 

Alireza Nikbakht’s Amended Petition to Compel Arbitration and to Appoint Arbitrator 

is granted to the extent described below. 

 

A petition to compel arbitration may be brought pursuant to Code of Civil Procedure 

section 1281.2.  Petitioner does not state that he is bringing his petition under that section, 

but respondent does not dispute that the insurance contract and Insurance Code section 

11580.2 (f) provide for arbitration of uninsured and underinsured motorist claims.  
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Therefore, the court grants the petition to the extent that it seeks to compel arbitration. 

 

The court also grants the petition regarding appointment of an arbitrator.  Code of 

Civil Procedure section 1281.6 provides the procedure to select an arbitrator when the 

agreement does not provide the method and the parties do not agree on a method.  In that 

event, a petition may be filed to have the court appoint an arbitrator.   

 

“When a petition is made to the court to appoint a neutral arbitrator, the court shall 

nominate five persons from lists of persons supplied jointly by the parties to the arbitration 

or obtained from a governmental agency concerned with arbitration or private disinterested 

association concerned with arbitration. The parties to the agreement who seek arbitration 

and against whom arbitration is sought may within five days of receipt of notice of the 

nominees from the court jointly select the arbitrator whether or not the arbitrator is among 

the nominees. 

 

“If the parties fail to select an arbitrator within the five-day period, the court shall 

appoint the arbitrator from the nominees.”  CCP § 1281.6. 

 

The court therefore nominates the following five persons: 

 

Willard Alloway, (925) 285-3603 

Ronald Briggs, (925) 283-5551 

John Hourihan, (510) 457-3455 

James Hazard, (925) 938-1430 

Scott Sumner, (925) 278-6170 

 

On or before December 14, the parties shall email this Department at 

dept34@contracosta.courts.ca.gov with their joint selection.  Should they fail to do so, the 

court will appoint the arbitrator from the list stated above. 

 

The Amended Petition also asks the court to pick a date by which the arbitration shall 

be concluded.  Petitioner has not provided any authority authorizing the court to do this.  

Thus, the court deems this argument to be without merit.  (See Anastos v. Lee (2004) 118 

Cal.App.4th 1314, 1318.) 

 

Respondent does not directly oppose the Amended Petition.  Instead, it asks the 

court to allow it the opportunity to conduct discovery and then be given a reasonable time 

to confer with petitioner’s counsel to select an arbitrator.  Respondent has not provided any 

authority in support of these requests either.  The procedure for selection of the arbitrator 

where the parties fail to agree is specified by Code of Civil Procedure section 1281.6, as 

noted above.  What discovery will be allowed is determined by the contract (which is not 

before the court) and Code of Civil Procedure sections 1282.6, 1283, and 1283.05.  Of 

course, the parties may agree to conduct whatever discovery they wish.  In the absence of 

such agreement, when a case is subject to arbitration, discovery issues are determined by 

the arbitrator, not the court. 
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